I. INTRODUCTION The next generation of telecommunications regulation will differ from the twentieth century model in both substance and institutional strategy. In short, the advent of digital, packet-switched broadband networks that carry all forms of communication will restructure traditional telecommunications markets, requiring a new regulatory strategy. At present, the Federal Communications Commission ("FCC" or "the Commission") and commentators have only just begun to consider the alternatives for an Internet-centric, next generation regulatory strategy.
In the Internet era, the substantive focus of the FCC will increasingly shift to consider the challenges of technological convergence and the implications of digital technology-be it for the delivery of video, data, or voice. 1 Over time, the FCC will thus need to shift its focus from specific regulatory approaches based on the particular technology platform-say, a distinct regime for satellite, wireless, cable, or telephone networks-to a "layered model" of telecommunications regulation that regulates functionally similar services in the same way regardless of the underlying platform. 2 In its ongoing efforts to reform * Associate Professor of Law and Telecommunications, University of Colorado School of Law. Thanks to Barbara Esbin, Ray Gifford, Dale Hatfield, Randy May, and Jon Nuechterlein for their helpful comments and encouragement. Special thanks to Evan Rothstein for first-rate research assistance and Jane Thompson for terrific library assistance.
1. See Daniel F. Spulber & Christopher S. Yoo, Access to Networks: Economic and Constitutional Connections, 88 CORNELL L. REV. 885, 889 (2003) (noting that technological convergence "has begun to put pressure on the historical regulatory distinction among voice, video, and data communications, in which each type of service was governed by a separate regulatory regime").
2. For discussions of the benefits of this approach, see Kevin Werbach, A Layered Model for Internet Policy, I J. ON TELECOMM. & HIGH TECH. L. 37 (2002) , and Douglas C. Sicker &greater appreciation of the value of governmental oversight. 9 As for the FCC, it is beginning to realize that its traditional reliance on proactive command and control regulation should give way as it regulates fastmoving markets that are not price-regulated or, at present anyway, dominated by an entrenched monopoly.' 0 An important test of this awareness will be how it addresses the demands for access to and the regulation of broadband platforms such as cable modems and DSL. " This Article proceeds in four parts. Part II outlines the issue of what, if any, access requirements might be imposed on broadband platforms, such as DSL or cable modem services. Part III explains how the Telecom Act provides ample authority, under its ancillary jurisdiction framework, for the FCC to regulate Internet and equipment markets that it must monitor to carry out its central regulatory mission. Part IV examines the FCC's legal authority to address the broadband policy issue. Finally, Part V addresses the substance of how the FCC should regulate broadband platforms, arguing that an "antitrust-like" approach to regulation can provide an effective alternative to the FCC's traditional model of proactive regulation.
II. THE INTERNET ERA, ITS REGULATORY CHALLENGES, AND THE BROADBAND ACCESS ISSUE
The Internet era presents a number of challenges that relate to the FCC's regulation of the physical platforms that support the Internet and 9. See, e.g., Zoe Baird, Governing the Internet: Engaging Government, Business, and Nonprofits, 81 FOREIGN AFFAIRS 15, 15 (2002) (arguing that "[a] reliance on markets and selfpolicing has failed to address adequately important interests of Internet users such as privacy protection, security and access to diverse content" and that it is time for governments to play a role on key Internet policy issues), available at http://www.markle.org/news/06-Baird_ I5_20.pdf (last visited Sept. 15, 2003) . But see Charles Cooper, Do Gooders Will Wreck the Internet, CNET NEWS.COM, at http://news.com.com/2010-1071-978983.html (Jan. 3, 2003) (criticizing the Baird article). As Baird acknowledges, the evolution in thinking on the role for government in Internet regulation is indebted to Lawrence Lessig's seminal discussion of the issue in LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE (1999) .
10. See Review of Regulatory Requirements for Incumbent LEC Broadband Services, 16 F.C.C.R. 22,745, para. 5 (2001) ("[T]he one-wire world for customer access appears no longer to be the norm in the broadband services market as the result of the development of intermodal competition among multiple platforms, including DSL, cable modem service, satellite broadband service, and terrestrial and mobile wireless services.").
II. This Article's discussion of the appropriate regulatory framework for broadband platforms focuses on competition policy issues, putting to one side other matters addressed by common carrier regulation. See other forms of content delivery. Significantly, the "physical layer" is part of the information industries' ecosystem that includes not just the "content layer," but also the "applications" and "logical" layers that facilitate the viewing and usage of content. 12 Used in this sense, content is a broad concept that includes, among other things, video games, interactive video, and text messaging. To work effectively, all forms of content delivered over the Internet rely on an applicationsuch as a web browser, media player, or instant messaging system-as well as the Internet's logical layer, which is comprised of software standards such as the Transmission Control Protocol/Internet Protocol ("TCP/IP").
The FCC's main responsibilities related to the Internet involve the regulation of the physical layer.
The physical communications facilities, along with the open standards at the logical layer and applications like web browsers, constitute "information platforms," in that each of them support and depend on the development of products or services that will work in conjunction with them. 13 Thus, the FCC must remain aware of the entire Internet and information industries' ecosystem, as its treatment of the physical layer will have important ripple effects in the other layers. 14 As to broadband policy, a critical issue facing the FCC is whether it should regulate access to broadband transmission facilities.' 5 The initial debate on this score focused on the question of whether multiple Internet Service Providers ("ISPs") should be afforded "open access" to cable broadband transmission facilities, but the issue goes beyond both 13. For an explanation and discussion of the significance of information platforms, see Weiser, Law and Information Platforms, supra note 2, at 1, 3-8, and see also Philip J. Weiser, Internet Governance, Standard Setting, and Self-Regulation, 28 N. KY. L. REV. 822, 832-42 (2001) [hereinafter Weiser, Internet Governance] for an explaination of the significance of concept and an outline of a strategy for regulation.
14. At least in the context of the digital TV transition, the FCC is acutely aware of the "chicken and egg" relationship between the development of content, the deployment of physical transmission facilities, and the adoption of customer premises equipment. See W. Kenneth Ferree, Copyright Piracy Prevention and the Broadcast Flag, Statement Before the Subcommittee on Courts, the Internet, and Intellectual Property (Mar. 6, 2003) ("One of the key pieces of the puzzle-perhaps the key piece of the puzzle-is content. Consumers need a reason to invest in the digital transition."), available at 2003 FCC LEXIS 1152; see also Digital Broadcast Copy Protection, Notice of Proposed Rulemaking, 17 F.C.C.R. 16,027 (Aug. 8, 2002) (seeking comment on whether a regulatory copy protection regime is needed to support quality digital programming).
15. For purposes of this Article, I will use the term "broadband transmission facilities" to refer to all "last mile" broadband access platforms, including cable modems, DSL services, high speed wireless services, or any other means of providing high speed connectivity.
[Vol. 35 Toward a Next Generation Regulatory Strategy the treatment of cable facilities and the treatment of ISPs. In short, the concern that motivates proponents of FCC action in this area is that, left unchecked by some form of regulation, the physical layer providers of broadband transmission will leverage their market power into the logical, applications, and content layers.
The broadband access issue first arose as independent ISPs challenged AT&T's merger with TCI, requesting that the FCC and local franchising authorities impose an open access mandate that would allow multiple-ISP access to cable facilities. 16 The FCC declined to address this issue, arguing that "unregulation" avoided making quick and potentially deleterious decisions about how to categorize a new technology. 17 In refusing to make any decisions about how to characterize the facilities used to carry Internet traffic, the FCC abdicated its responsibility to set telecommunications policy, leaving it to the courts to interpret the relevant statutory language and determine what regulatory regime should govern broadband infrastructure. 18 Consequently, even the FCC's de facto policy of imposing no obligations on cable providers failed when courts waded into the vacuum with varying decisions. 19 Thus, when the Supreme Court 17. Former Chairman Kennard explained that this model of unregulation reflected "advice as old as Western civilization itself: First do no harm-a high-tech Hippocratic Oath." William E. Kennard, How To End the World Wide Wait, WALL ST. J., Aug. 24, 1999, at A18 (emphasizing the uncertain future development of the broadband market and stating that "[w]e cannot regulate against problems that have yet to materialize in a market that has yet to develop"), available at 1999 WL-WSJ 24911090; cf Denver Area Educ. Telecomms. Consortium, Inc. v. FCC, 518 U.S. 727, 778 (1996) (Souter, J., concurring) (suggesting that, in the fast-changing world of telecommunications, judges should heed the admonition, "'First, do no harm"' (quoting the Hippocratic oath)).
18. See Wireline Broadband NPRM, supra note 3, at 3066 (separate statement of Michael K. Powell) ("The F.C.C. has stood back long enough, up until now making pronouncements in this area in a piecemeal fashion."); Barbara S. COMMLAW CONSPECTUS 23, 55 (2001) ("Ironically, had the F.C.C. chosen to implement its 'hands off' policy through formal regulatory action, rather than through oblique pronouncements, it might have avoided the series of conflicting judicial open access decisions that eventually threatened the agency's ability to set broadband policy on a national basis."); cf Denver Area Educ. Telecomms. Consortium, 518 U.S. at 787 (Kennedy, J., concurring in part and dissenting in part) ("Justice Souter recommends to the Court the precept, 'First do no harm.' The question, though, is whether the harm is in sustaining the law or striking it down." (citation omitted)).
19. [Vol. 35 addressed a related issue, Justice Thomas condemned the FCC's refusal to classify cable broadband infrastructure, explaining that its responsibility to administer the statute "does not permit the FCC to avoid this question." 20 More significantly, the Ninth Circuit later concluded that its own precedent-and not the ultimate FCC determination-provides the authoritative interpretation of the statute, thereby impeding the FCC's ability to implement its preferred regulatory solution.
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In 2002, the FCC finally commenced a set of proceedings to develop a coherent and unified regulatory framework for the broadband era. 22 Even discounting for the overly optimistic hype, it seems clear that the advent of broadband Internet access will change the Internet significantly, facilitating a new series of applications for Internet users. 23 The early results and conventional wisdom suggest that the cable and telephone providers will dominate this market, with fixed wireless and satellite offerings coming from behind. 24 Nonetheless, we are still in the dawn of the broadband era, 2 5 as even though broadband The difficulty in determining the proper regulatory treatment for broadband reflects, at least in part, the fundamental difference in technical architecture between broadband and narrowband Internet access. In the narrowband ("dial-up") world, a user would make a regular analog telephone call to an ISP, which would transform the analog signals into digital and Internet-ready form. 27 The ISP would then pass on the packets of data to an Internet Backbone Provider, which would carry the data at high speeds toward its destination. In this environment, the connection from the user to the ISP constituted plain old telephone service, and the ISP constituted an unregulated information service provider. 28 As such, the telephone companies could the creation, adoption, and use of multimedia applications that can meet consumers' broad communications, information, entertainment, and commercial needs and desires. Wireline Broadband NPRM, supra note 3, para. 1; see also Cable Modem Order, supra note 3, para. 30 (" [W] e are mindful that the broadband market in general and cable modem services in particular are still evolving and that regulatory decisions will affect their development.").
26 27. In particular, the FCC defined "Internet access services" as services that "alter the format of information through computer processing applications such as protocol conversion and interaction with stored data." Federal-State Joint Board on Universal Service, 13 F.C.C.R. 11,501, para. 33 (1998) TELECOMM. POL'Y & REG. 231 (1999) (analogizing the role of the ISP in a narrowband world to the role of an oil refinery: the telephone call came in an analog format, but the ISP's modem banks would translate the call into a digital form that would then be passed on to the Internet).
28. For the FCC's explanation of this conclusion, see Universal Service Report, supra note 27, para. 33. During the course of the AT&T consent decree, the FCC used the term "enhanced services" and the district court administering the decree used the term "information services"; in enacting the Telecom Act, Congress both displaced the role of the consent decree court and instituted the "information services" term. See id. para. 39. Thus, except where referring to a not discriminate against ISPs or even differentiate calls to ISPs from voice telephone calls. In the broadband world, however, the connection from the user to the ISP is digital, Internet-ready, and high-speed from the outset; moreover, this connection, in the case of cable providers at least, often comes bundled with ISP service. This service, which did not fall easily under any existing regulatory category, provided the FCC with an opportunity to reconsider its regulatory strategy for the Internet era.
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Aside from the issue of mandated access to broadband facilities for independent ISPs, there is another set of access issues related to Internet services, content, and equipment. 30 Perhaps recognizing that mandating multiple-ISP access to broadband facilities involves considerable regulatory efforts that may not ultimately be worth the candle, some advocacy groups and commentators have shifted their focus to these other issues, grouping them collectively as "network neutrality" issues. 3 1 Put in the context of the layered model of regulation, this network neutrality model would insist on a nondiscrimination mandate at the logical layer of the network, allowing proprietary firms to maintain control over pricing and service offerings at the physical layer, but not allowing them to use their control of the physical layer to distort competition in the other layers.
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III. THE USES AND ABUSES OF REGULATORY COMMON LAW:
UNDERSTANDING THE FCC's ANCILLARY JURISDICTION AUTHORITY To deal with the Internet-related issues discussed above, the FCC will most likely rely on its ancillary jurisdiction authority. Unfortunately, historical approach, this Article uses the modem "information services" and "information service provider" terms in lieu of the "enhanced services" concept. regulatory agencies-and not courts-are entrusted to determine the meaning of statutory terms susceptible to more than one interpretation. 35 For courts accustomed to the latitude that existed in the pre-Chevron era, this adjustment has not always been an easy one. 36 In short, the Supreme Court's Chevron decision reflects a judgment that, at least in most cases, agencies enjoy a superior institutional competence to develop the principles embodied in 33 Quite sensibly, Mead concluded that Congress envisions only that a duly authorized agency action, whether through rulemaking or adjudication, warrants judicial deference. 3 9 Put differently, Mead reminds courts that Congress defines the scope of agency authority and that courts reviewing agency decisions-unlike common law courtsdo not possess the authority to make policy decisions. 40 To appreciate the importance of the Chevron regime, consider the FCC's situation. As Justice Scalia recently underscored in AT&T Corp. v. Iowa Utilities Board, the FCC enjoys broad authority to implement each of the titles of its regulatory statute. 4 1 In particular, Justice Scalia explained that the FCC's broad enabling authority allows it to develop rules to serve the basic purposes of the Telecom Act, provided that those rules are not inconsistent with any specific statutory provision. is not absolute with respect to both the FCC's regulatory responsibilities and the judicial development of statutory regimes, but each provides considerable room for policymaking discretion and creativity. In both telecommunications regulation and copyright policy, for example, Congress often chooses to defer action until seeing how the regulatory or judicial approaches to cutting-edge issues work in practice. 48 The key difference between these areas is that, with respect to telecommunications regulation, Congress has concluded that regulatory agencies-and not courts-are better situated to address the relevant issues. 4 9 Nevertheless, in both cases, Congress can often produce better results by refraining from legislating and letting common law decisions govern the area because once Congress institutes its own legal regime, it will be unlikely to change it even if it is erroneous.
50
In the thirty-five years since the Supreme Court decided Southwestern Cable, the FCC has yet to develop a clear vision for its common law-like authority. 5 1 In the case of cable regulation, the FCC proceeded to develop a regulatory regime of its own making. [Vol. 35
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Communications Act. 5 3 Aside from developing regulations for cable television, the FCC has employed its Title I authority on rare occasions, leaving unanswered a series of questions about its scope. 54 More generally, administrative law scholars have not focused on how to analyze agency efforts to resolve policy issues that are addressed by common law-like approaches. 5 5 Thus, the FCC's current understanding of its Title I authority comes largely from its regulation of cable television before the enactment of Title VI, where the courts upheld the Commission's rules when they related to the Commission's charge to regulate broadcasting, but invalidated them when they strayed from that role. 56 Unfortunately, the FCC sometimes looks at its Title I authority as a set of suspenders to use in addition to its belt when justifying actions contemplated by specific statutory mandates. A notorious recent example of this approach is Motion Picture Association of America v. I authority to justify going further in its own regulations than contemplated by the specific directive crafted by Congress. 5 8 In so doing, the FCC failed to appreciate that its broad common law-like authority applies only where it can take an action that is consistent with the regime specified by Congress and reasonably ancillary to the goals set forth in the statute. 59 Or, as the Supreme Court put it, this authority only enables the Commission to act when "necessary to ensure the achievement of [its] statutory responsibilities. In order to rationalize the regulatory structure governing broadband transmission, the FCC faces a series of difficult questions. At the outset, it confronts the basic legal question of what regulatory framework should authorize and guide its oversight of broadband Internet transmission. More generally, the FCC's challenge is to develop a principled, legally sustainable framework that governs all modes of broadband transmission (e.g., cable modems, telephone lines, wireless, etc.). 58 . Id. at 805 ("The F.C.C.'s position seems to be that the adoption of rules mandating video description is permissible because Congress did not expressly foreclose the possibility. This is an entirely untenable position."). To underscore its point, the D.C. Circuit quoted from thenCommissioner Michael Powell's dissenting position on why section 4(i), without more, does not "give the agency authority to promulgate the disputed rules cannot withstand scrutiny":
It is important to emphasize that section 4(i) is not a stand-alone basis of authority and cannot be read in isolation. It is more akin to a "necessary and proper" clause. Section 4(i)'s authority must be "reasonably ancillary" to other express provisions. And, by its express terms, our exercise of that authority cannot be "inconsistent" with other provisions of the Act. The reason for these limitations is plain: Were an agency afforded carte blanche under such a broad provision, irrespective of subsequent congressional acts that did not squarely prohibit action, it would be able to expand greatly its regulatory reach. 
A. Classification of Broadband Transmission as a Title H or Title I Service
Simplifying matters considerably, the basic legal structure of the Telecom Act presents the FCC with the question of whether Internet broadband transmission should be regulated under Title II or Title I of the Act. 6 1 To follow the Title II route, the FCC would (1) classify broadband transmission as a "telecommunications service"; 62 and (2) regulate broadband transmission bundled with Internet access by requiring providers to "strip out" the "telecommunications service" component and provide it on an unbundled basis as a regulated Title II service. This course is essentially the one that the FCC took with respect to incumbent telephone providers under the Computer Inquiries. 63 To pursue the Title I route, the FCC would regulate broadband transmission as (1) an "information service" 64 
. ).
62. The Act defines "telecommunications service" as "the offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities used." 47 U.S.C. § 153 (46) [Vol. 35 bundled with Internet access) and (2) "private carriage"-as opposed to "common carriage"-when provided to ISPs. 65 The practical difference between the Title I and the Title II route is that the latter implicates a set of legacy regulations. Thus, unlike Title II's basic premise that legacy regulations of telephone service would apply, a Title I-based regime begins from the premise that no regulation applies and that the FCC can develop any reasonable regulations that are ancillary to its statutory mandate. But because the FCC can forbear from applying inappropriate Title II regulations, 66 the relevant difference between the two regimes can be understood as beginning 65 . There is a long line of authority that governs when the provision of "telecommunications" must be classified as a "telecommunications service"-as opposed to "private carriage"-and subject to "common carier" regulation. . Insofar as broadband providers sell broadband transport to ISPs and not to the public, the FCC has suggested that such transactions are to be treated as private carriage. See Cable Modem Order, supra note 3, para. 54 (concluding that "to the extent AOL Time Warner is providing a standalone telecommunications offering to EarthLink or other ISPs, we conclude that the offering would be a private carrier service and not a common carrier service"); see also Wireless Broadband NPRM, supra note 3, para. 25 (suggesting that classification of the telecommunications-and not "telecommunications service" (i.e., common carriage)-component of information service is a "logical extension" of the conclusion that bundled offering is "information service").
66. In recognizing the possibility of this course of action, the Commission asked for comment on the issue. See Cable Modem Order, supra note 3, para. 50. Under the Telecom Act, the FCC may forbear from regulation if it determines that:
(1) enforcement of such regulation or provision is not necessary to ensure that the charges, practices, classifications, or regulations by, for, or in connection with that telecommunications carrier or that telecommunications, service are just and reasonable and are not unjustly or unreasonably discriminatory;
(2) enforcement of such regulation or provision is not necessary for the protection of consumers; and (3) forbearance from applying such provision or regulation is consistent with the public interest. 47 U.S.C. § 160(a) (2000) . Under related authority, the Commission has decided to forebear from imposing a number of otherwise applicable regulations governing wireless carriers. See Implementation of Sections 3(n) and 332 of the Communications Act, GN Docket No. 93-252, Second Report and Order, 9 F.C.C.R. 1411, paras. 123-219 (1994) (relieving wireless providers from tariff and entry and exit requirements), recon. dismissed in part and denied in part, 15 F.C.C.R. 5231 (Mar. 10, 2000). Indeed, the Ninth Circuit, in its AT&T v. City of Portland decision, suggested that the FCC would need to consider whether forebearance would be proper in the wake of its conclusion that cable modems constitute a telecommunications service. See City of Portland, 216 F.3d at 879-80; see also Cable Modem Order, supra note 3, para. 34 n.219 ("Although we do not forbear from Title II regulation (to the extent other jurisdictions seek to apply it) on this record, we do tentatively conclude that such regulation would not be appropriate and that we should forbear from it."); id. paras. 94-95 (inquiring about forbearance).
with an open field and building upwards or beginning with a structure in place and renovating it downwards.
The FCC's initial regime for regulating broadband transmission provided by telephone networks (i.e., DSL connections) adopted the Title II strategy. 67 In particular, the FCC applied the Computer Inquiry rules to require the telephone companies to unbundle DSL from Internet access and provide ISPs with access to broadband transmission. By contrast, as noted earlier, the FCC's strategy as to cable broadband networks initially involved making no decision, thereby triggering a set of inconsistent judicial rulings. 68 In its Cable Modem Order, however, the FCC finally adopted the Title I strategy for cable modem services based on two basic judgments: first, that broadband Internet access is an "information service;" and second, that cable providers should not be subject to the unbundling demands of the Computer Inquiries. 69 In a recent Notice of Proposed Rulemaking that envisions a reform of broadband policy, the FCC suggested that it intends to regulate all broadband platforms similarly 70 and to regulate broadband transmission over telephone lines under Title 1.71 This approach, however, envisions treating broadband platforms differently from other information services, such as voicemail, because the FCC indicated its willingness to consider regulating access to them. 72 To implement this approach, which would depart from its past decisions, the FCC will need to 67. See In the Matters of Deployment of Wireline Services Offering Advanced Telecommunications Capability, Second Report & Order, 14 F.C.C.R. 19,237, para. 21 (1999) (deeming bulk DSL services sold to an ISP to be subject to common carriage regulation); GTE Telephone Operating Cos., Memorandum Opinion and Order, 13 F.C.C.R. 22,466, para. 16 (1998) (accepting filing of DSL tariff as an interstate telecommunications service); see also Independent Data Communications Manufacturers Association., Inc., Petition for Declaratory Ruling That AT&T's InterSpan Frame Relay Service Is a Basic Service, 10 F.C.C.R. 13,717, para. 40 (1995) (deeming AT&T's frame relay service to be within Title II).
68. See supra notes 16-21 and accompanying text (discussing the FCC's initial policy of "unregulation" regarding broadband access).
69. Cable Modem Order, supra note 3, para. 95 (classifying cable modem service as an "information service" under Title I).
70. See Wireline Broadband NPRM, supra note 3, para. 4 ("[Tlhe Commission's regulatory framework will conceptualize broadband to include any and all platforms capable of fusing communications power, computing power, high-bandwidth intensive content, and access to the Internet.").
71. Id. paras. 19-20. 72. See id. paras. 43-49. The FCC considered classic information services, such as voicemail, as "an incremental extension of the existing narrowband telecommunications network" in that they built upon the existing network. Id. para. 13; see also Computer III Further Remand Proceedings: Bell Operating Company Provision of Enhanced Services, Report and Order, 12 F.C.C.R. 4289, para. 7 n.l I (1999) (describing information services as employing the "existing telephone network to deliver services that provide more than a basic transmission offering").
explain how competition in the broadband marketplace-or other factors not considered in its earlier decisions--call for a different regulatory strategy. 
B. Ancillary Jurisdiction Issues Posed by Classifying Broadband as a Title I Service
In commencing its broadband rulemaking proceedings, the Commission signaled its preference for the Title I strategy of developing a new regulatory regime for the broadband environment. This approach offers the Commission more leeway and opportunity for creativity and precision, as it would not begin with the legacy legal requirements that are traditionally imposed on telecommunications carriers. Nonetheless, the Title I strategy, which enables the FCC to evaluate what requirements would be appropriate to impose under its ancillary jurisdiction authority, 74 comes with a series of risks and challenges associated with blazing a new trail. In particular, the FCC's approach requires it to establish that (1) its classification decision is legally sustainable; and (2) under Title I, it is authorized to develop substantive regulations for broadband platforms.
Under usual circumstances, the decision by the FCC to classify broadband Internet access as an "information service" would be a close call that rests within its discretion to make. In evaluating the issue in the cable modem context, the FCC concluded that because cable companies typically do not sell to the public unaltered broadband transmission, broadband Internet access constitutes an "information service" and does not contain a "telecommunications service." To challenge the "information service" classification, some parties argued that this approach threatens to eviscerate Title II and is akin to allowing a telephone company which sells plain old telephone service bundled with an integrated voicemail product to avoid the strictures of Title 11. 75 Stated differently, the "broadband as 'telecommunications services' [Vol. 35 argument" rejects the position that a "telecommunications" component can exist outside "telecommunications services." 76 In the Cable Modem Order, the FCC rejected that position, concluding that the regulatory separation of bundled services-as the Computer Inquiry rules mandate where applicable-would involve an intrusive oversight of technologically advanced services that might well stall innovation and mire the agency in administrative challenges.
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Because the FCC's determination followed a lengthy period of indecision, its classification decision faced a number of unique hurdles. As noted earlier, the Ninth Circuit initially addressed the issue before the FCC did, classifying broadband transmission as a telecommunications service. 7 8 Consequently, upon reviewing the FCC's classification of cable modem services in Brand X Internet Services v. FCC, the Ninth Circuit rejected the FCC's decision and explained that its earlier ruling meant that, under the Chevron doctrine, it does not accord deference to the later FCC ruling-concluding, in effect, that the agency waived its deference by allowing the court to address the issue first. 79 Assuming that the FCC overcomes this ruling (either upon an en banc or Supreme Court review of the matter), it must also establish that the relevant statutory terms are ambiguous and that its interpretation of them is reasonable. Although those hurdles present significant challenges (as suggested by the fact that Judge Thomas' concurrence maintains that there is no room for FCC discretion on this issue), 80 the thorny classification issue presented by broadband platforms would appear to be just the sort of difficult judgment call that Chevron reserves for agencies and not courts. To be sure, the FCC could simply retreat from its earlier Title I strategy and opt for a Title II 76. See Brand X Internet Servs. v. FCC, 345 F.3d 1120, 1139 (9th Cir. 2003) (Thomas, J., concurring) ("[N]othing suggests that telecommunications services ceased to be so when offered to the public along with an information service."). The one exception to this principle would be for a company's private network, as all agree that it cannot be deemed a "telecommunications service" within the scope of Title II. Id.
77. See Cable Modem Order, supra note 3, para. 43 (rejecting invitation "to find a telecommunications service inside every information service, extract it, and make it a stand-alone offering to be regulated under Title II of the Act."); see also Even assuming that the FCC prevails in its efforts to classify broadband transmission under Title I, it still will face serious questions as to whether Title I authorizes the FCC to regulate broadband platforms-even with a minimal regulatory touch. Unlike previous regulations based on its Title I authority, the FCC's potential regulation of access to broadband platforms does not neatly fit as "reasonably ancillary" to the Commission's traditional statutory responsibilities. In its rules governing cable television, for example, the FCC could explain easily how its regulations over the importation of distant broadcast stations via cable television into a local broadcaster's service area related to its mandate to regulate television broadcasting. 82 By contrast, the FCC's conclusion that broadband Internet access does not contain a "telecommunications service" makes it more difficult to explain how any attendant regulations of this "information service" are ancillary to a regulatory category provided by the Act. 83 In its proposed rulemaking, the FCC suggests that its general mandate to oversee "advanced services" and pursue their rollout-as opposed to any specific authority over, say, voice telephone service-justifies its oversight of broadband 82. United States v. Southwestern Cable Co., 392 U.S. 157, 173-74 (1968) (concluding that regulatory authority over cable operators was imperative for the FCC's performance of its statutory mission over broadcasting, noting that "Congress has imposed upon the Commission the 'obligation of providing a widely dispersed radio and television service' with a 'fair, efficient, and equitable distribution' of services among the 'several states and communities."' (quoting 47 U.S.C. § 307) (citation omitted)).
83. See, e.g., id. at 178 (holding that Title I authority is restricted to areas "reasonably ancillary to the effective performance of the Commission's various responsibilities"); Southwestern Bell Tel. Co. v. FCC, 198 F.3d 1475, 1479 (D.C. Cir. 1994) (Title I authority is "restricted to that reasonably ancillary to the effective performance of [the Commission's] various responsibilities under titles I and HI of the Act"); California v. FCC, 905 F.2d 1217, 1240 n.35 (9th Cir. 1990) (explaining that Title I jurisdiction "confers on the FCC only such power as is ancillary to the Commission's specific statutory responsibilities" and that "[i]n the case of enhanced services, the specific responsibility to which the Commission's Title I authority is ancillary [is] to its Title II authority").
[
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To justify its novel use of its Title I authority, the Commission needs to explain that the development of a broadband Internet presents a paradigm shift for communications regulation. The broadband Internet, like traditional communications technology such as the telephone network and cable television, will carry voice conversations (IP telephony) and video programming (video streaming).
But the Internet's characteristics-most notably the TCP/IP standard's ability to facilitate voice and video communications on different physical platforms-may ultimately marginalize existing communications policies. 8 6 Rather than mapping and adjusting the scope of current policies onto the Internet, the development of a new regime pursuant to Title I can ensure that the Internet will prosper and compete with existing media without being encumbered by legacy regulations that may not be appropriate. 87 On this approach, the Commission would define its oversight of the Internet by reference to its need to regulate "information platforms" that can support the delivery of voice, video, and text applications. In the old communications environment, content-say, voice conversations or video programming-would be carried by the same company that provides the "wire" or "air" communications platform. the Internet environment, content is not necessarily delivered by the provider of the physical facilities, but via applications offered by other companies-such as the software necessary to provide Internet telephony or instant messaging, for example-that depend on access to the Internet's logical and physical layers. 88 For this important reason, broadband Internet access differs from traditional information services (like voicemail) in that it is not merely the use of computing power to produce a service on a telecommunications platform. 89 Put in the context of the voicemail example, it is hard to imagine that any provider would press for "unbundled access" to a voicemail product to develop a complementary offering. In the context of broadband Internet access, however, "the capabilities made possible by broadband facilities enable the deployment of new, bandwidth-intensive, multimedia information services, which in turn drive the use and further development of broadband capable facilities." 90 In short, the old forms of "information services" were the end products used by consumers; in the broadband world, new "information services"-such as broadband access itself, but also other applications (like instant messaging)-will constitute the platform upon which providers will rely to offer their Internet-delivered content and services.
The Commission's broadband proceedings suggest that it is interested in crafting a new regulatory regime for the Internet era based on its Title I authority. 9 1 In so doing, it can develop a regulatory model that Congress can later endorse or reject, following the course that the Commission took in regulating cable television in the absence of an explicit statutory mandate. 92 Indeed, given that the Telecom Act only 88. See supra notes 13-14 and accompanying text (noting the relationship between physical and logical layers).
89. See Wireline Broadband NPRM, supra note 3, para. 31 (stating that the Computer Inquiries regime "was constructed to accomplish certain goals in a world in which the services at issue were more akin to voicemail and other narrowband applications, rather than to broadband Internet access"). [Vol. 35
Toward a Next Generation Regulatory Strategy faintly anticipated the rise of the Internet, 9 3 the need for such a strategy is not surprising.
C. Limiting Principles for Broadband Regulation Under Title I Ancillary Jurisdiction
In order to withstand judicial scrutiny, the Commission must develop a limiting standard to contain the reach of its authority over the Internet. Historically, the "information services" classification signaled a policy of regulatory forbearance. 94 By contrast, using its Title I authority to regulate broadband Internet access as an information service would undermine this policy and raise the question of what principle would limit the expansion of the FCC's regulatory jurisdiction in this area. Thus, if the Commission fails to explain how information platforms play a crucial role in delivering the content heretofore delivered directly by cable and the telephone network, the courts may conclude that the Commission's effort to regulate such platforms exceeds its jurisdiction. In GTE Services Corp. v. FCC, for example, the Second Circuit invalidated the FCC's rule regarding the use of a common carrier's name on its information services affiliate because this regulation did not relate to communications and thus constituted an impermissible extension of the FCC's authority. 96 By contrast, the courts upheld the FCC's decision to preempt state regulation of information services and inside wiring under its Title I authority, but only where doing so was necessary to advance the FCC's goals. 97 In short, for a regulatory measure enacted under Title I to withstand judicial review, it must relate closely to an express statutory policy. 93 95. See AOL Order, supra note 33, at 6712 (dissenting statement of Commissioner Powell) (noting that, without a limiting principle to govern the extension of Commission regulation, the FCC's willingness to regulate instant messaging suggests the development of a regulatory regime that will "regulate chat rooms, e-mail services, peer-to-peer services such as Napster, and even the Internet browser market").
96 One effective limiting standard for the FCC's reliance on Title I authority to regulate broadband platforms would focus on whether the information platform at issue delivered voice, video, or data communications that are reasonably likely to substitute for a service regulated under the FCC's existing regulatory mission. 9 8 Significantly, this standard would rule out any FCC regulation of the content layer. 9 9 As to regulations of the applications, logical, and physical layers-or of equipment that would work in conjunction with any of the above-the presence or absence of the FCC's regulatory jurisdiction would depend on the actual marketplace facts. Instant messaging technology, for example, would only be subject to Title I regulation based on a showing of its reasonable substitutability for a currently regulated information platform technology. l0 0 To adopt a more lenient standard would allow the FCC leeway in expanding its regulatory mission without clear statutory guidance. But the reasonable substitutability test provides clear direction to the FCC while enabling it to regulate new technologies that substitute for old ones-say, instant messaging or Internet telephony-and thus enables it to adapt its regulations to marketplace developments. By providing it with this authority, the FCC will not be forced to fit new technology into old regulatory categories and will be able to address competition policy problems arising from new technological developments in a narrowly tailored and appropriate manner.
Finally, an important benefit of the information platforms-based justification for Title I regulation is that such an approach would help 98. This standard is consistent with the more general approach taken by the FCC. See Promotion of Competitive Networks, 15 F.C.C.R. 22,983, para. 101 (2000) (finding that legal authority under Title I depends on whether the absence of regulation in question "effectively hinders" achievement of a statutory goal and the action is "reasonably ancillary" to fulfilling the charge of an express statutory provision).
99. This policy follows the state of the FCC's existing regulatory mandate, with the notable exception of broadcast regulation, which sanctions the regulation of content on the theory that the relevant information platform is a scarce resource managed by the government. See Nat'l Broad. Co. v. United States, 319 U.S. 190, 226 (1943) (explaining that the FCC enjoys authority not only to issue licenses for the use of spectrum, but also to oversee how that spectrum is used); see also [Vol. 35 immunize the regulatory regime against First Amendment challenges. Over the years, the courts have scrutinized the FCC's imposition of access obligations with particular care where the Commission provided access to "speakers" as opposed to "common carriers." 10 1 By choosing not to classify broadband transmission as "telecommunications," which is recognized as connoting no speaking rights, the FCC will have to explain why First Amendment rights do not constrain its ability to impose rights on an "information service provider," which is generally treated as a speaker. By explaining the significance of information platforms, even if they are not regulated as common carriers per se, the Commission can signal to courts that such regulations do not reflect preferences among types of speech-or even speakers-but rather that they serve to address market failures in a dynamic industry environment.
V. BROADBAND POLICY AND AN ANTITRUST-LIKE MODEL OF
REGULATION
The broadband era and the opportunity for the FCC to rely on its Title I authority to develop new strategies for telecommunications regulation may well mark the beginning of the FCC's development of a next generation regulatory regime.
In the old environment, characterized by the Computer Inquiry rules, 1 0 2 the FCC regulated monopoly telephone companies to facilitate the development of new "information services," such as "dial-a-joke" and dial-up Internet access. 103 For such cases, these services might not have been developed or deployed in an effective manner without the cooperation of the local monopoly telephone provider. Moreover, as underscored by "Baxter's Law," 1°4 the fact that prices for using the telephone network were heavily regulated created an incentive for telephone companies to leverage their market power from the telecommunications market into adjacent markets. But as noted above, the broadband marketplace differs from the traditional environment in several ways, creating the This Part outlines a new model of regulating access in the broadband environment. Under Title II's traditional model of common carriage regulation, companies face proactive limits on how they could operate. By contrast, this Part outlines how the FCC can rely on its Title I authority to employ a reactive, antitrust-like model of regulation for the emerging broadband market, which faces no price regulation and has the potential for rival platforms to compete vigorously with one another. In short, this model would allow parties to develop their own business arrangements as they saw fit, subject only to an after-the-fact scrutiny of discriminatory conduct alleged to lack a redeeming efficiency justification.
A. The Law and Economics of Open Access Policies
For more than thirty-five years, "open access" defined a large set of policies adopted and implemented by the FCC and antitrust courts. This era began with the landmark Carterfone decision, in which the FCC concluded that AT&T-then a vertically-integrated monopoly-could not thwart the attachment of customer premises equipment ("CPE") 1 0 6 to the wireline telephone network. 10 7 Famously, the FCC's Carterfone decision spawned a set of rules that regulated the ability of incumbent telephone providers to prevent "foreign devices" from connecting to the telephone network and framed an ongoing debate regarding the role of telecommunications regulation in ensuring "open access" to the telecommunications network. 1 0 8
These rules, which govern the equipment that can be used in connection with the telecommunications network, were ultimately upheld as a legitimate use of the FCC's Title I authority.109
105. See supra notes 82-93 and accompanying text (discussing how the attributes of the broadband market may not be adequately addressed by prior regulatory approaches).
106. Customer premises equipment refers to any equipment that "attaches" to the wireline telephone network, including telephones, modems, and private branch exchanges ("PBXs").
107. Use of the Carterfone Device in Message Toll Telephone Service, 13 F.C.C.2d 420, 424-25 (1968 [Vol. 35
In the wake of the Carterfone decision, the FCC developed a regulatory regime that sports an intimidating set of legal and economic concepts. Thus, before discussing .the possibilities for a next generation regulatory regime, it is important to understand the basics of the regulatory regime initiated by Carterfone. This Section first discusses the legal underpinnings of this regime and then reflects on its economic justifications.
The Legal World Created by Carterfone and Its Progeny
To appreciate the formidable regulatory regime developed since Carterfone, it is important to understand the different facets of open access policy. In particular, the concept of "open access" actually encompasses three distinct but related forms of regulation: (1) compatibility, (2) unbundling, and (3) interconnection. I will discuss each in turn.
First, as in Carterfone, open access can involve compatibility requirements that ensure that a complementary product is interoperable with a basic platform. At first, AT&T complied with Carterfone's mandate by filing tariffs requiring a "protective coupling arrangement" to mediate between the network and any foreign devices. 1 10 But after a number of CPE developers challenged this action, both at the FCC and in antitrust actions, the FCC imposed a "terminal equipment registration program," which became known as the Part 68 rules.I 1 This program required that all CPE-including equipment manufactured by AT&T-be certified by the FCC as compliant with certain compatibility requirements.
12
Closely related to the FCC's pro-competitive regulation of the equipment market was its regulation of "information services," which use data processing technology and access to the telecommunications network to produce an array of product offerings ranging from Dial-AJoke to LexisNexis to dial-up Internet access. The Computer Inquiry proceedings addressed the core concern that incumbent telephone providers would use their power in the telecommunications market to eliminate competition in the adjacent information services market. 114 In particular, the FCC identified the twin risks that the incumbent telephone providers would "crosssubsidize" their information services products by placing joint and common costs in the regulated telecommunications affiliate and that they would discriminate against nonaffiliated information service providers by degrading their level of access to the telephone network. Unfortunately, the FCC's justifications for its shifting policies on how to protect information services from the telephone companies' anticompetitive conduct undermined its position in court. Thus, the FCC's last revision of these rules, its Computer III regime, has yet to be upheld.11 5 Consequently, the Computer Inquiries-unlike the universally praised Carterfone regime-have received mixed reviews.1 115. Initially, the Ninth Circuit invalidated the FCC's rules for a failure to address the crosssubsidization issue. See California v. FCC, 905 F.2d 1217, 1233-38 (9th Cir. 1990); see also id. at 1228-29 & n. 16 (pointing out inconsistent rationales). After remand, the Ninth Circuit upheld the rules insofar as they addressed the cross-subsidy concern, but reversed and remanded them on the ground that they failed to guard effectively against discrimination concerns. See California v. FCC, 39 F.3d 919, 926-27, 930 (9th Cir. 1994) (upholding justification that Computer III and concomitant regulatory reforms guard against cross-subsidy and concluding that rules to address discriminatory access concerns are not sufficiently supported to withstand judicial scrutiny). [Vol. 35 laws. 1 17 Consequently, AT&T agreed in a consent decree to divest its incumbent local telephone operations from its long distance and equipment manufacturing arms and subject the newly created Regional Bell Operating Companies ("RBOCs") to a quarantine that restricted them to providing regulated local service. 118 The decree also imposed a set of "equal access" obligations to ensure that all long distance providers would receive nondiscriminatory access to the local networks for purposes of originating and terminating long distance calls.
19
Ultimately, however, the Telecom Act ended the RBOCs quarantine and provided for competition in all telecommunications markets through entry of local providers into long distance markets and long distance providers into local service markets.
120
The second regulatory tool often discussed under the open access umbrella is "unbundling." Unbundling requires that a firm-often a monopolist-provide separately two products that it might otherwise wish to offer together. In some cases, where the two products are clearly distinct, this requirement is easily understood and implemented. In the regulation of telecommunications equipment, for example, the FCC initially imposed an unbundling mandate, requiring that telecommunications providers "unbundle" the sale of telephone service from equipment. In other cases, particularly in high technology markets, unbundling mandates require that regulators closely supervise product design decisions. 122 Finally, unbundling can be particularly controversial where it involves a mandated leasing arrangement and regulators decide upon the wholesale price at which the unbundled product is offered to a competitor. Indeed, with respect to the Telecom Act, the ongoing debates and litigation over unbundling policy largely revolve around this contentious issue.
123
The final regulatory tool involves the regulation of "interconnection. " The concepts of interconnection and compatibility requirements are sometimes used interchangeably, but for present purposes, this Article conceives of interconnection as the relationship between two competitors using the same technology platforms-say, wireless networks or Internet backbone networks. Compatibility requirements, by contrast, govern the relationship between a platform and a complementary product-say, the telephone network and a telephone or a modem.
Like mandated leasing requirements, interconnection regulation can involve the oversight of some technical arrangements (e.g., how to interconnect) as well as price regulation (e.g., how to regulate the cost of exchanging traffic).
Because interconnection does not involve the use of shared facilities, however, it is often less difficult to oversee than mandated leasing requirements.
In the Internet arena, there are only the beginnings of a regulatory regime that mandates any form of open access to Internet products or services. As noted above, the FCC is just beginning to consider what, if any, policies should be imposed on broadband transmission facilities, including whether any of the Computer Inquiry rules should be imposed on broadband platforms. By contrast, with respect to the Internet backbone market, the FCC has not even reached this stage of oversight, as its pronouncements to date have all suggested that no interconnection requirement is likely to be necessary. 124 Nonetheless, with respect to the instant messaging market, the FCC concluded that an interconnection requirement might be necessary to avoid anticompetitive harms and that AOL Time Warner, as a condition of its merger approval, would be subject to regulatory oversight on that score. 125 Like the questionable judgments that underlie some of the [
Some Economics of Open
should analyze open access issues, so I will only offer a brief synopsis of that analysis here. 12 6 First, and in an often underappreciated principle, even a platform monopolist has a powerful incentive to attract compatible applications to its platform. Take, for example, Palm's position in Personal Digital Assistants, where it still possesses a formidable share of the operating systems ("OS") market. Rather than try to monopolize the market for applications for its own OS platform, Palm shares access to its operating system. This allows others, such as Handspring, to build value-added products and also encourages developers to create applications for its system. Why is Palm so welcoming of outside innovation? Because the more valuable its system-i.e., its OS platform in conjunction with the applications for it-the more money it will earn in OS revenue. Thus, Palm possesses a powerful incentive, which Joseph Farrell and I call the "internalization of complementary externalities," or ICE, to attract and support applications for its platform.
127
Based on the attitude of platform monopolists suggested by the ICE theory and Palm's behavior, one might conclude that no regulatorily imposed open access obligations are necessary or advisable. I will come back to this argument shortly, which is associated with the Chicago School perspective and is often referred to as the "one monopoly profit" theory. 12 8 But before discussing the premise of this argument, it is important to acknowledge that there are exceptions to the ICE theory, which underlie, among other things, the antitrust cases against AT&T and Microsoft.
The most significant exception to ICE that is almost universally acknowledged is Baxter's Law.
This exception, named after the architect of the AT&T consent decree, former antitrust chief and scholar William Baxter, focuses on the propensity of a platform monopolist facing price regulation to evade that regulation by leveraging its market power from the platform market into adjacent and unregulated applications markets. 129 In the ideal scenario for the monopolist, it can evade the strictures of regulation in the platform market by charging a monopoly price in the applications market. For AT&T, its opposition to the Carterfone decision and the subsequent open access rules related to equipment markets stemmed in considerable part from the fact that those rules limited AT&T's ability to use this tactic successfully. 130 In the pre-Carterfone days, the AT&T monopoly could offer consumers only one choice for a phone and charge high prices for that product, often in the form of a leasing arrangement. But when consumers were able to take advantage of competitive alternatives-instead of paying the incumbent's rate for a leased phone-AT&T lost a source of monopoly profits.
Baxter's Law also recognizes more subtle versions of monopolistic conduct. For starters, given that regulators are inherently imperfect, a platform monopolist can fairly easily find ways of moving the costs of developing a complementary product into the platform market and thus make profits in the unregulated market. 13 1 Again, in the equipment market, AT&T could gain an unfair advantage over competitors by shifting a substantial share of the development costs to the regulated telephone service side of the operation. For most businesses, such tactics would come back to hurt them, but under rate of return regulation, firms can survive-and even thrive-using such tactics because they are promised a rate of return for all expenditures made as part of delivering the regulated service. 132 In addition to using crosssubsidization, a platform monopolist can also-as was alleged of AT&T for both equipment manufacturing and long distance markets- 132. The institution of price-cap regulation, which aims to sever the link between expenditures and allowable earnings, ameliorates this problem, but does not necessarily solve it entirely. See California v. FCC, 39 F.3d 919, 926 (9th Cir. 1994) (concluding that price-cap regulation "significantly reduce[s]" an incumbent firm's "incentive and ability" to engage in cross-subsidization); United States v. W. Elec. Co., 993 F.2d 1572, 1580 (D.C. Cir. 1993) (explaining how price-cap regulation "reduces" an incumbent telephone provider's ability to "shift costs from unregulated to regulated activities, because the increase in costs for the regulated activity does not automatically cause an increase in the legal rate ceiling").
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Toward a Next Generation Regulatory Strategy discriminate against nonaffiliated firms by making it more difficult for them to offer reliable products or services that are compatible with the platform. In the face of these competitive concerns, Baxter concluded that the only effective remedy against AT&T was a quarantine of the regulated local monopolists on the theory that this remedy would reduce both the incentive and opportunity to engage in such tactics.
133
In addition to Baxter's Law, there are a number of exceptions to ICE, many of which fall into what commentators call the "post-Chicago School" of antitrust economics. 134 Rather than discuss those issues here, this Article focuses on two particular exceptions that could arise in the Internet context and that animated the Department of Justice's antitrust case against Microsoft. First, there is the competitive concern raised in the Microsoft case that, for certain markets, complementary products can threaten the platform monopoly itself. In United States v.
Microsoft, 135 the Justice Department argued that Microsoft viewed Netscape's web browser product, particularly in combination with Java technologies, as a threat to its platform monopoly in the operating systems market and thus adopted a set of predatory strategies to exclude Netscape from the market. 136 Second, there are instances in which a platform provider may use its gatekeeping role to "hold up" the deployment of applications, thereby giving itself an additional source of revenue and deterring future innovation. In the Microsoft case, the threat to Netscape to cooperate with Microsoft or face destruction reflects a possible instance of this exception to ICE. 137 Similarly, this concern also surfaced in the antitrust case against AT&T, as it used this tactic in declining to allow innovators to provide new technologies for 136. See id. at 38 ("In this case, Microsoft early on recognized middleware as the Trojan horse that, once having, in effect, infiltrated the applications barrier, could enable rival operating systems to enter the market for Intel-compatible PC operating systems unimpeded. Simply put, middleware threatened to demolish Microsoft's coveted monopoly power."); see also James B. administer this form of regulation. In my view, an appealing version of the network neutrality approach is to implement the principle through an antitrust-like approach to regulation. For some, an "antitrust-like approach to regulation" would appear to be an oxymoron, as a number of commentators suggest that antitrust law should replace telecommunications regulation altogether. 144 Alternatively, some commentators argue that antitrust law can discipline regulation and give meaning to the FCC's broad mandate embodied in its public interest standard. 145 Taking an antitrust-like approach to regulation, however, means that regulatory agencies can look to the antitrust model for guidance even without purporting to follow its standards as a court would. In particular, I envision an antitrust-like approach to regulation as (1) relying on a basic standard developed by after-the-fact judgments, (2) being sensitive to the ICE principle and tethering regulatory intervention to its exceptions, and (3) reflecting a careful awareness that regulatory intervention must be likely to do more good than harm. This Section will outline each principle in turn and then explain how, taken together, they provide a model of regulation for broadband markets.
A Nondiscrimination Standard Developed by After-the-fact Judgments
Unlike proactive command and control regulation, antitrust law relies on basic standards developed through adjudication. A central virtue of this approach is that the Sherman Act's statutory policies are generally enforced through legal standards and not categorical rules. The legal standard that forms the heart of the Sherman Act is the rule of reason, which requires a balancing of competitive harms and benefits before condemning a practice as illegal. 146 Moreover, the antitrust regime, with the exceptions of practices proven to have a "pernicious effect on competition and [no] redeeming virtue," does not categorically condemn practices as per se illegal. 147 Nonetheless, where practices are facially anticompetitive, the antitrust laws allow for an abbreviated rule of reason inquiry that presumes such conduct to be This model would announce a regulatory standard of nondiscriminatory access, but refuse to elaborate on that standard until parties demonstrated an actual denial of such access.
Thus, rather than rely on the prophylactic (or ex ante) development of categorical rules to regulate behavior, the FCC could announce a standard that would be enforced after-the-fact.
The FCC's development of an antitrust-like regime would attempt to give the marketplace more freedom to evolve and would rely on subsequent proceedings to determine whether incumbent broadband providers acted in an anticompetitive manner. A likely version of this type of regulation would rely on the presumption that a discriminatory access arrangement-be it to Internet content, services, or equipmentis anticompetitive, but would offer the broadband tranmission provider the opportunity to justify the practice with reference to a legitimate business reason. In prior instances of enforcing a nondiscrimination mandate, the FCC has adopted this type of a burden shifting approach, as it provides the firm with the best access to the information an opportunity to justify conduct that is facially suspect. 1 4 9 In evaluating the merits of an antitrust-like model versus the adoption of proactive command and control rules, regulators must take seriously the difficulty of gathering reliable information and superintending alternative possible remedies. In particular, many affected parties will view regulatory intervention as an opportunity to gain an advantage over a competitor and thus will provide misleading information to regulators. 150 By not only identifying the types of competitive risks that may occur, but also insisting on clear and actual evidence of such risks, regulators can ensure that they respond appropriately to actual competitive threats-and not speculative ones. 152 Others explain that regulatory involvement in such decisions is wholly unnecessary, as in a world without price regulation, monopolists who do not follow ICE will be disciplined either by the market or by antitrust law. 1 53 Unlike courts hearing antitrust cases, which must wait until after an actual antitrust violation has been proved before acting, the FCC is empowered to supervise access obligations when it concludes that the marketplace is vulnerable to anticompetitive conduct. 154 Indeed, the very premise of economic regulation is that agencies can make predictive judgments about likely economic effects and balance the costs and benefits from their regulation. 155 On a similar rationale, Congress provided for a regulatory presumption against mergers between cable and local telephone companies because potential competition arguments would be difficult to evaluate from a pure antitrust standpoint. 156. See 47 U.S.C. § 572(d)(6)(A)(iii) (2000) (barring mergers between local telephone and cable companies unless the FCC determines that "the anticompetitive effects of the proposed transaction are clearly outweighed in the public interest by the probable effect of the transaction in meeting the convenience and needs of the community to be served"). Similarly, one could imagine similar cases where the regulatory authorities would judge certain mergers too risky from a competitive standpoint, even where there remained some uncertainty as to whether they would meet an antitrust standard. Chicago School critics doubt whether regulators can engage in a careful balancing of the costs and benefits of regulation, but the success of the Carterfone decision suggests that there is, at the very least, considerable potential merit in economic regulation when there are reasons to believe that market failures exist. 1 57 Moreover, where the FCC fails to justify its regulatory strategies, the courts play a salutary role in evaluating its decisions. 15 8 In order to justify the regulatory measures it develops, the FCC should analyze, by reference to ICE and its exceptions, whether it is reasonably likely that a platform monopolist will act in an anticompetitive fashion towards application markets. Similarly, if the FCC imposes a nondiscrimination standard along the lines outlined in this Article, it should insist that any party alleging a violation of that standard also provide a reasonably plausible theory as to why a firm would discriminate in a manner not suggested by ICEi.e., explain how one of the ICE's exceptions can shed light on the purportedly anticompetitive conduct.
Is It Worth the Candle?: The Costs of Regulation
Even where the FCC identifies competitive harms that are reasonably likely to occur, it is still possible that the regulatory cures to those harms will be worse than the disease. To borrow from antitrust jurisprudence, regulators should take account of the potential for erroneous regulatory intervention, the negative side effects of possible remedies, and the presence of alternative regulatory strategies. 159 This Subsection will first discuss some of the potential costs of regulation and then apply those to the broadband context.
A paramount concern for regulators must be whether the regulatory initiative itself will create such formidable administrative costs as to overwhelm any benefits arising from it. The Carterfone regime avoided this fate by focusing on measures that required minimal regulatory effort-the compatibility regime enforced through a certification requirement and an easy-to-understand unbundling requirement. 1992) (rejecting regulation of television network's entry into production as unjustified). certain products such as voicemail, are not so easily defended. 160 In the context of implementing the Telecom Act's market opening provisions, the presence of significant administrative costs continues to be a challenge. As Justice Breyer put it, "[e]ven the simplest kind of compelled sharing, say, requiring a railroad to share bridges, tunnels, or track, means that someone must oversee the terms and conditions of that sharing."' 16 1 In the context of Internet-related products, such challenges may multiply if unbundling mandates require a regulator to direct the redesign of a technologically integrated product for use by
competitors. 1 62
In addition to the concern that mandated access for multiple ISPs does not address the core concern of protecting the development of Internet-facilitated content and services, 163 the regulatory effort to facilitate unbundled access to broadband transmission is a considerable deterrent to adopting any such policy. Unlike contractual tying arrangements, where the tied product is sold separately at a market price, there is no market price for the broadband transmission that ISPs are interested in purchasing. Thus, as demonstrated by the fact that the open access provisions in the consent decree imposed by the Federal Trade Commission ("FTC") on AOL Time Warner rely on the contract negotiated with Earthlink, 164 any assurance of open access for ISPs will require regulators to set a price for wholesale access. 165 In addition to price setting, unbundling of broadband transmission would also raise a series of questions for regulators relating to the quality of the access and coordination issues regarding shared bandwidth, which would invariably result in market delays and uncertainty. 166 Finally, in answering such questions, the Commission might well, in effect, institute a set of access arrangements that would preclude marketplace experimentation with alternative forms of access.
7
The network neutrality proposal, particularly if implemented through an antitrust-like approach, should involve minimal regulatory costs. To the extent that a nondiscrimination norm tracks what most efficient platform monopolists would do anyway, it may not generate many cases of noncompliance. But to the extent that there are cases where Internet content, services, or equipment are not allowed to connect to a broadband network in a nondiscriminatory manner, it is reasonable for the FCC to require an explanation. Particularly because there would be an opportunity for firms to justify such restrictions, which is not usually the case with traditional command and control regulation, this model of regulation would only minimally restrict the marketplace by focusing on core competitive concerns.
8
Carterfone Revisited
The FCC's actions in its broadband rulemakings may prove to be the Carterfone decision for the Internet age.
As I envision it, the importance of developing an appropriate network neutrality requirement is that it would help ensure that the Internet's basic protocol remains open and nonproprietary. At present, the basic architecture of the Internet rests on wide-open access to content and services that are compatible with the TCP/IP protocol. 169 As long as this remains true, customers will also be able to access content or services over the Internet regardless of their ISP. 170 To be sure, this regime would not necessarily protect every aspect of the Internet's "end-to-end" design, as network providers might be able to justify certain exceptions from the "end-to-end" principle related to, say, filtering spam.171
To safeguard the Internet's open nature, the FCC would need to be sensitive to any effort by a broadband provider to limit access to Internet content, such as blocking access to specific websites. 172 Indeed, this form of "open access" is prevalent in today's Internet, 17 3 so imposing this requirement would be a fairly costless policy to ensure that widespread access remains available. Among other things, it would assure content and applications developers that consumers would not be denied access to their innovations unless the developers surrendered them to the broadband transmission provider. 1053 (2d ed. 1999) ("TCP/IP is the universal protocol of unbundled, equal access carriage-a protocol that is content-neutral, network-neutral, medium-neutral. It is, in short, the purest form of 'common carriage."').
170. As the FCC explained: It bears repeating that cable modem service subscribers, by "click-through" access, may obtain many functions from companies with whom the cable operator has not even a contractual relationship. For example, a subscriber to Comcast's cable modem service may bypass that company's web browser, proprietary content, and email. The subscriber is free to download and use instead, for example, a web browser from Netscape, content from Fox News, and email in the form of Microsoft's "Hotmail." Whether the subscriber chooses to utilize functions offered by his cable modem service provider or obtain them from another source, these functions are all included in the standard cable modem service offering. Cable Modem Order, supra note 3, para. 25 (citation omitted).
171. For an excellent discussion of the Internet's "end-to-end" design principle and the reasons for allowing exceptions to it, see Marjory S. We note that we are unaware of any allegation that a cable operator has denied "click through" access to other ISPs. Moreover, although it is technically feasible for a cable operator to deny access to unaffiliated content, or to relegate unaffiliated content to the identified conduct along these lines that violated the nondiscrimination standard, it should then proceed to consider developing any necessary proactive rules to prevent such or similar conduct from recurring. Significantly, the nondiscrimination approach-even if supplemented with rules resulting from experience-would not prevent universally applied rules that restrict broadband transmission for all uses or applications, nor would it call for the regulation of the price of access. 180
The regulatory architecture for the model of regulation outlined here would bear some important similarities to the Carterfone regime and some notable differences from the Computer Inquiry rules. Like Carterfone, it would rely on a presumption-and one grounded in economic theory-about the manner in which a platform monopolist relates to those in adjacent markets. 18 1 Similarly, it would follow the Computer Inquiries' creativity in classifying CPE and information services under Title I and devising an alternative regulatory regime to that prescribed by Title 11,182 making clear that it would address any plausible competitive harms should they arise. 183 Unlike the Computer Inquiries, however, it would not impose an extensive array of obligations on platform providers based on expected harms to competition.
The FCC has yet to develop a regime along the lines of the model urged here, but its Carterfone precedent provides some important guideposts. Significantly, Carterfone itself recognized the principle, underscored in antitrust law, that a firm need not interconnect its network to rivals where it would prove detrimental to the network to do so. 184 Indeed, in the wake of Carterfone, providers of enhanced services or equipment who could not establish that the arrangements in question were actually discriminatory were not provided the 180. At present, the cable companies limit the usage of cable modems (including restricting the use of home computers as servers) because of technical concerns about the capacity of their network, which even some open access advocates recognize as a potentially legitimate business practice related to the limits of the cable network. compatibility arrangement they sought. 18 5 Similarly, with respect to the requirement that wireline providers interconnect with wireless providers at reasonable, nondiscriminatory rates, the FCC adopted a reactive model of regulation that relied on complaint proceedings based on a presumption approach. 186 To be sure, there were not many complaint proceedings of this kind conducted by the FCC, but the fact that there were some is encouraging, suggesting that the FCC could examine on a case-by-case basis whether certain policies enforced by broadband providers were discriminatory or justified by legitimate business reasons. 1 87 
VI. CONCLUSION
The FCC is now facing a set of issues that will help shape the future evolution of the Internet and the role of government in its development. During the first generation of the Internet, the government provided funding and support that kept the Internet's basic standard (TCP/IP) open and nonproprietary and the FCC enforced its Computer Inquiry rules to ensure that competition developed in the information service market. When the government privatized its infrastructure and adopted a philosophy of "unregulation" during the second generation of the Internet, the FCC hesitated to develop or enforce regulations in this context. But as FCC Chairman Powell recognizes, "[t]he important public policy question is not whether to regulate the Internet or not... it is how to regulate it responsibly in a manner that maximizes consumer welfare and does not stunt its infinite growth and innovation potential." 1 88
In the wake of a series of marketplace and legal developments, the FCC has signaled its intention to re-think how to regulate broadband platforms in particular and the Internet more generally. 189 With respect to this dynamic market environment, 190 the FCC faces the challenging task of tailoring its regulatory oversight to the relevant competitive risks and justifying its actions based on its Title I authority. The collision between telecommunications regulation and the Internet holds out great potential for the development of a next generation regulatory regime, but this enterprise holds great risks for all involved and will require even greater imagination than the FCC used in developing-based on its Title I authority-a regulatory regime to govern CPE. By adopting an antitrust-like model for ensuring network neutrality, the FCC could take an important step in that direction as well as advance the principles set out by its broadband proceedings.
